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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 5 April 1976, an Adm nistrative Law Judge of
the United States Coast CGuard at Jacksonville, Florida, suspended
Appellant's license and all other docunents for 1 nonth outright
plus 2 nonths on 12 nonths' probation upon finding himguilty of
negl i gence. The specification found proved alleges that while
serving as operator on board the United States MV Pl ONEER under
authority of the license above described, on or about 27 January
1976, Appellant "did wongfully |ose control of (the) vessel's tow,
the barge "BARGE 412', allowing it to collide with the U S. Arny
Corps of Engineers' survey boat CARLSON noored at the U S. Arny
Corps of Engineers' Depot Dock, Hutchinson Island,” Savannah,
CGeorgi a.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence eleven
exhibits and the testinony of four w tnesses.

I n defense, Appellant offered in evidence one exhibit, and the
testimony of three other w tnesses plus his own testinony.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The Judge then served a witten
order on Appellant suspending all docunents, issued to Appellant,
for a period of 1 nonth outright plus 2 nonths on 12 nonths'
pr obati on.

The entire decision and order was served on 12 April 1976
Appeal was tinely filed on 16 April 1976.
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On 27 January 1976 Appellant was serving as operator on board
the MV PIONEER and acting under authority of his license while
navi gati ng the Savannah Ri ver, Savannah, CGeogia. The MV Pl ONEER
is a diesel powered uninspected towi ng vessel 127 feet in |ength,
36.5, feet in breadth, and 10.8 feet deep, of 199 gross tons and
9, 000 horsepower. On 27 January 1976 the Pl ONEER was nade up to a
tow consisting of the barge "BARGE 412" which is 400.1 feet in
length, 99.6 feet in breadth, and 19.1 feet deep. The 412 is used
principally to nove truck trailers fromthe continental U S. to
Puerto Rico. The 412 was at the PIONEER S stern, attached by a
hawser of 2-5/8 inch cable, with 2 vessels being about 120 feet
apart. The 412 had fixed skegs, no fixed rudder, a flat bottom
wi th no keel, and no propul sion of its own.

Just prior to 1930 hours on 27 January, the 412 was noored to
dol phins at the Savvanah Machine and Shipyard piers 7 and 8, having
j ust undergone repairs at the shipyard. The PI ONEER had been hired
to tow the 412 fromthe shipyard to Jacksonville. The Pl ONEER was
to be assisted in undocking to the 412 by the tug FRANK W SPENCER
which for that purpose was secured to the barge's starboard
gquarter. The Pl ONEER and SPENCER, both operating on the orders of
Appellant, turned the 412 out into mdstream and the SPENCER
assisted in bringing the 412 in line behind the PIONEER, so that
the PIONEER and 412 were facing downriver, in an easterly
di rection.

Once the PIONEER and 412 were properly aligned for tow ng, the
Appel  ant instructed the SPENCER to | et go her |ines, at about 2020
hours. The PIONEER and 412 proceeded downriver at about 4 to 5
knots, wthout incident, for the next 10-12 m nutes. The weat her
was clear and nornal, with a wind of 15-20 knots fromthe nort hwest
to west-northwest, and there was an ebb tide of about 2 knots.

At about 2030 hours, the port quarter of the 412 took a sheer
to port, toward the depot dock where the Arny Corps of Engineer's
survey boat CARLSON was noored, and struck the CARLSON, resulting
in extensive damage to that vessel. There was no evidence of any
superior force of the elenents just prior to the collision, nor was
t here any evidence of nmechanical failure attributable to the 412 or
the PIONEER just prior to the collision. Followi ng the collision
Appel | ant regai ned control of the 412, reported the casualty to the
Coast Quard by radio, alerted downriver traffic that he was having
sonme difficulty, and proceeded downriver w thout further incident.

BASES OF APPEAL

This appeal has been taken from the order of the
Adm ni strative Law Judge. Appellant urges, inter alia, that the
Adm nistrative Law Judge erred in finding Appellant's actions
"wrongful" or negligent, or in breach of any duty. As ny




determ nation on this issue is dispositive of the case, the other
i ssues raised on appeal will not be discussed herein.

APPEARANCE: Toole, Taylor, Mseley and MIlton, Jacksonville,
Florida, by Janmes F. Mosel ey, Esqg.

OPI NI ON

The standard of care applicable to negligence charges under
R S. 4450 is set out in the regulations at 46 CFR 85.05-20(2), as
fol | ows:

"Negligence"...[is] defined as the comm ssion of an act which
a reasonably prudent person of the same station, under the
same circunstances, would not commt, or the failure to
performan act which a reasonably prudent person of the sane
station, under the sanme circunstances, would not fail to
perform

The Adm ni strative Law Judge's finding of negligence is based
primarily on a "presunption” of negligence said to arise when a
nmovi ng vessel collides with a noored vessel, and secondarily on a
finding of specific negligence, based on the Judge's concl usion
that a prudent operator, under the prevailing circunstances, would
have enpl oyed an assisting tug for a |longer period of tinme than did
Appel | ant herein. The Judge al so appears to rest his finding of
negl i gence to sone extent on his conclusion that the tug and tow
were bound to each other by a "short hawser,"” and the concl usion
based thereon that a | onger hawser connection m ght have permtted
the barge to nove differently and avoid collision

Appel | ant has proved evidence to support the conclusion that
t he hawser rigging used was normal under the circunstances, through
testinony in his behalf by crew nenbers experienced in rigging tows
under simlar circunstances, and by raising the point that the
ri ggi ng used was consistent with Coast Guard regul ati ons found at
33 CFR 8 84.10. | find that the conclusion that the hawser rigging
was i nproper by being too "short" is not supported by the evidence
presented, since the Appellant provided conpetent evidence to the
contrary, and that evidence was not rebutted sufficiently by
evi dence i ntroduced in opposition.

Both the presunption of negligence and the finding of specific
negl i gence rest substantially on the Judge's conclusion that it was
i nprudent under the circunstances to fail to enploy an assisting
tug. However, once the presunption was raised by the Investigating
Oficer's presentation of evidence, the Appellant introduced
significant evidence to the contrary, including testinony by
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experienced nerchant mariners, one of whomis a fornmer Coast Guard
Oficer wth substantial experience in maritinme casualty
i nvesti gations. The testinmony in Appellant's behalf strongly
supports the conclusion that, given the circunstances facing himin
this case, the Appellant acted as would "a reasonably prudent
person of the sanme station, under the sanme circunstances." See for
exanpl e the el aborate hypothetical -situation series of questions
directed to the Appellant's expert w tness, at pages 151-156 of the
Transcri pt herein, and the w tness' responses.

As to the finding of specific negligence, the Judge concl uded,
wi t hout providing supporting evidence on the record to define a
standard of care, that the Appellant's failure to enploy an
assisting tug was a breach of sone duty. As shown by the evidence
Appel l ant offered at the hearing, there was no | aw or regul ati on or
| ocal custom which woul d have inposed a duty on Appellant to enpl oy
an assisting tug under the circunstances prevailing at the tine the
tow ng operation was undert aken.

Once the Appellant placed in evidence information from which
it could be properly concluded that he conducted hinself in
accordance with the standard of care inposed by Coast Guard
regul ations, i.e., as would "a reasonably prudent person of the
same station, under the sane circunstances,”" the Judge coul d not
properly reach a finding of negligence wthout evidence in rebuttal
to show that Appellant had not in fact met the standard by his
actions. The Investigating Oficer asked a few questions of the
Appel lant's witnesses, as did the Judge hinsel f, but, on review ng
t hese questions and the responses to them | find that they do not
overcone the evidence favorable to Appellant.

My decision in this case turns on essentially the same basis
as did ny decision in 2080 (FULTON), wherein the governnent failed
to present evidence defining the standard of care to which that
Appel I ant should have been held. As in FULTON, "[t]he only
testinony to be found in the record on this issues is favorably to

Appel | ant. The sole expert witness to testify stated that he
approved of Appellant's decision....The burden in this case was on
t he governnent to show that Appellant,...acted in a manner that was

contrary to what a prudent [person] would have done under the sane
circunstances. This is especially so where there was no all egation
t hat Appellant violated any statute or regulation.”

CONCLUSI ON

Following the reasoning in FULTON, | find that in the present
case the governnment failed to establish by conpetent evidence that
there existed sonme specific standard of care which the Appell ant
failed to neet. Further, | find that Appellant, by unrebutted
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testi nony and evi dence, established that he did neet the standard
of care inposed by the Coast Guard's regul ations. For these
reasons, | conclude that the charge of negligence has not been by
substantial evidence of a reliable and probative nature, and,
therefore, that the order herein nust be VACATED

ORDER

The order of the Admnistrative Law Judge dated at
Jacksonville, Florida, on 5 April 1976, is VACATED

E. L. PERRY
VI CE ADM RAL, U. S. COAST GUARD
ACTI NG COVIVANDANT

Signed at Washington, D.C., this 3rd day of Dec. 1976.
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Negl i gence
Defined, 46 CFR 5.05-20 (2), for R 4450 purposes
Evi dence nust overcone conclusion that basic standard in
regul ati on has been net, to find charge was proved.
Presunption, without nore, will not overcone a
showi ng that basic standard was net

St andard of care
Must define, to support finding that any breach of duty

occurred.



